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IN THE NORTH GAUTENG HIGH COURT, PRETORIA 

[REPUBLIC OF SOUTH AFRICA] 

CASE NO: 4795412010 

In the matter between: 

GOVERNMENT OF THE REPUBLIC OF ZIMBABWE 

LOUIS KAREL FICK 

RICHARD THOMAS ETHEREDGE 

WILLIAM MICHAEL CAMPBELL 

THE PRESIDENT OF THE REPUBLIC OF 
SOUTH AFRICA 

JUDGMENT 
Delivered on 
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7788112009 
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1') REI'QRT"i:lI.E ~!N(! 

II .?) 01' INT"AESl TO OTHER ";l'DGE~ Y!'S/hiQ 

r¥~ZE_O __ ~ ~-C<'''i~'--- --
By order of this Court three cases involving the same parties. and 

emanating from the same issues between them. were consolidated and 

are now being heard together. 
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2 . 

BACKGROUND: 

In 2007 seventy odd white commercial farmers in the Republic of 

Zimbabwe, including the present Respondents, approached the South 

African Development Community r SADC") Tribunal ("Tribunal") for a ruling 

that the dispossession of their farms by the Applicant, without 

compensation, is unlawful. and asking the Tribunal 10 order the Applicant 

to protect their rights. The order was granled_ The Applicant refused to 

adhere 10 the orders and the Respondents brought tw"o applications to the 

Tribunal asking it to find the Appl icant in contempt of Court Again these 

applications succeeded , The Tribunal thereafter made a ruling that the 

taxed costs of the two contempt applications were reasonable and made 

an order in favour of the Respondents against the Applicant for those costs 

(R112 780.13 and USD5.B1647. respectively) (The Third Respondent 

died a day or two before the hearing as a result of the assaults sustained 

during his eviction from his farm. No SUbstitution of an executor was 

sought because the other Respondents still had locus standi to continue 

with the hearing and the Applicant did not object thereto). 
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3. 

Respondents then wanted to make those costs orders enforceable as 

against the Applicant here in the RSA. It was obvious that Applicant was 

not going to pay because It denied the Tribunal's jurisdiction over II, in any 

way or farm. The Respondents them first applied for an order of edictal 

citation allowing them to serve the notice of motion for the registratlon of 

the orders In South Africa, via their attorney, on the Applicant in Harare, at: 

3.1 The offices of the Attorney General In Harare Zimbabwe: 

3.2 The administrative head office of the Applicant's Minister of 

Justice in Harare 

After full argument inter elia on the question of jurisdiction of this Court In 

the matler, Tuchten AJ (as he then was) gave the order. It was 

subsequently so served on Appl icant, and the matter was set down for 

hearing on the 25t!l February 2010, before Rabie J. 

4 

Applicant. subsequent to the service of the edictal Citation order. entered 

an appearance to defend, but withdrew It afterwards Again , t/1e issue of 

jurisdiction was fully canvassed in tile argument before Court (heads of 

argument were filed by Mr Gauntlett SC. who also now appears for the 

Respondents together with a junior, Mr Peiser.) II must be noted that when 

• 
tile notice of intention to defend was withdrawn. no reasons were given. 
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Rabie J then granted the application on the 25~ February 2010 on an 

unopposed basis. The Applicant has now applied in the three applications 

before Court for the following relief: 

4.1 Case N\lmher 77881109: 

Suspending a writ, pursuant to Rabie J's judgment) issued 

against the properties of the Applicants on the 26\11 March 

2010. (by the Registrar). It does so on two grounds; 

4.1.1 That the writ was not actually served on applicant; 

4.1.2 The applicant's property is subject to international 

Immunity. 

4.1.3 Alternatively it prays that the writ be suspended 

pending the finalisation of the SADC process on whether the 

Protocol on the Tribunal is in force and binding on the 

APPllcan;~ is common cause thai the writ issued by the 

present Respondents has nol yel been served on the 

ApplJcant but has been executed, to the extent that the Sheriff 

of Wynberg (Western Cape) has attached the properties in 

terms of the writ. The Applicant further applies that the 

properties listed in the writ be declared to be protected in 

terms of Applicant's immunity in terms of the Foreign States 

Immuntty Act 87181 (' The FSIA' ) (as amended) and that the 
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writ only extends to properties not protected under tile 

"International Doctrine of Stare Immunity end which alB 

executable" , In this regard it Is to be nOled that the South 

GButeng High Court (per Lamont J) has already found thai at 

least one property is not Immune in that it is used as a 

commercial property (being rented out) and therefore not 

protected by the FSIA (Section 14(3» . 

4.2 Case Number 4794511 0: 

This is an application to rescind Rabie J's order af reg istering the 

costs order!! 01 the Tribunal in South Africa, in terms of which the 

writ was issued. 

4.3 Case Number 72184110: 

This is an application to rescind the order of Tuchten AJ for 

edictal citation. 

,. 

For ease of reference I Shall deal witt! the cases in chrooologi(;a l sequence. 

6. 
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CASE NO 72184110; EDICTAL CITATION; CTuchten AJ's Judgment} 

-1 -' j ' ,~. JoJ; 
1'"?L1 "II" ........ ~.vr .~ ,,-." ............... ~JW'" ~ 

In the founding papers of this application the Applicant stales that 

~. ,.'" 
; 

6.1 It was not legally competent for Ihis Court to grant substituted 

service by way of edictal citatiOl1 to have the Tribunal's orders 

registered here: 

6.2 At the time of hearing the application for edictal citation the Court 

was not apprised of the provisions of the FSlA where procedures 

are laid down for service of process on foreign states (j .e. via 

their respective Ministries of Justice). and giving a twa-month 

period to file an intentiOll to defend. The FSIA also provides that 

the Court must mero mota take cognisance of a foreign state's 

immunity, ellen without it appearing at the hearing. 

7. 

In argument before Court referertee was also made to Section 27 of the 

Supreme Court Act 59/69. which prescribes a 21-<1ay period to file an intention 

to defe\ld where service is affected outside the jurisdiction of the Court. 

8. 

In essence applicant COIltends that : 

B.1 The court has no Jurisdiction over it: 

8.2 Respondents used the wrong prOcedure; 
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8.3 The order could not be given legal effect to. 

9. 

It is so that Respondents did not follow the procedure prescribed in the FSIA, 

nor did it give the Applicant at least a 21 days or the 2 monlt1s period to f~e an 

intention to defend. Edictal citation is however an Interlocutory order. No 

substantive rights follow from it for any party. II is true that a court in an ex 
~'-' 

parte application musl be fully appr~ised of all ttle ! acts il.Il....-~. It is not 

disputed thai Tuchten AJ did hear full argument on ttle question of jurisdiction, 

The order however does not per se grant the court hearing the matter any 

more jurisdiction or any other power mal it did not have in any even\. In other "", words the applicanl retained all its rights. The merits thus hove· to be 

addressed at the final hearing. 

10. 

10 1 A further point to be conSidered is sec 13(7) of the FSIA. It 

provides that the provisions. refating to a manner of service. 

prescribed In the other subsections of Section 13 ·shall nol be 

construed as affecting any rules whereby leave is requ/rad for 

service (jf process outs/de the jurisdiction of the Cour/. " From 

this il IS obvIous tIlal edictal citation is the proper way of serving 

a process. Applicant's argument tIlat tile High COlJrt RlJ les 

re lating to edictal citalion, only relates to natural persons In 

corporate entities, and not to fore!gn states. is simply 001 correct; 
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10.2 The only point that may na'Je been relevant Is the applicant was 

not granted the 2 month periof~~;;~y Ih~ FSIA, nor the 21 

days granted by the Supreme CO\Jrt Act, to file an intention 10 

defend. The fact is that applicant did file such a notice within a 

few days. The fact that it withdrew it subsequently is of no import 

(]n this issue. 

103 There Is mus no ment in the application, and even if mere was, it 

would have had no effect on the matter whatsoever. 

11 . 

In view of the abovementioned firld ings, the application is to be dismissed with 

costs, Including costs of two counsel 

12 

CASE NUMBER 47954110: JUDGMENT OF RABIE J,: 

The AppUcanl's main contention in this case, which also affects the other two 

cases, is that the Protocol was not ratified In Zimbabwe. The Treaty itself, and 

Zimbabwe's own constitution, requires foreign treaties to be registered by its 

own Parliament. This. it says, was not done. Therefore it is argued that the 

Tribunal had no j urisdiction over It and consequently those orders cannot be 

registered in South Africa. 

13 

.~-
The second pOint is that the whole Treaty and Protocol. has been referred to 

the Summit Meeting of SADC to review aspects of the Protocol relating to the 
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The second point is that the whole Treaty and Protocol. have been referred to 

the Summit Meeting of SADC to rev~w aspects of the Protocol ralatlng to Ihe 

enforcement artd binding effect thereof in various countries This happened as 

a result of the Applicant denying Ihatlha rulings arld judgments of the Tribunal 

are binding on It. and the Court was no! apprised oflhis review process . 

,. 
The argument On the ratifICation of the Protocol in Zimbabwe is based on 

Article 35 of the Protocol wI1ich simply states that "the Protocol sha ll be 

ratified by signatory states in accordance with their constitutional procedures ' 

In temls of the Zimbabwean constJtution treaties with foreign slates must be 

ratified by its Parl iament II is common cause mat this has not happened . 

This issue has however received a few judicial expressions. Firstly the 

Tribunal itself, in the so-called ·Campbell case", case number SADC (T) 

212007, decided that t/1e Tribunal"s deCisions are binding on the Applicant. In 

that case Applicant not only took part in the proceedings, but its 

representative, the Acting Attorney General, admitled 10 the Court that the 

App~cant is bound by the Tribunal'S deciSions (see page 820 of the record) . 

The Applicant even went further and nominated its own -Judge to tI1al forum, 

but later reca lled him. In argument before this Court it was submitted thallhe 

Applicant is not bound by thai admission, huwever no basis could be laid for 

that submission and Ills rejected . 

15. 
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The second decision is one fram Applicant's own High Court in Gramara 

(Pvt) Ltd and Another v The Government of the Republic of Zimbabwe 

and Two Others, Cas, Number HC5483f09. In that case Patel J found that 

alth<Jugh lhe Applicant is bound by the decisions of the Tnbunal. it refused an 

application to register \he Tribunal's decision in Zimbabwe. The two 

Applicants in thai case were part of the 79 App"cants in the Campbell case 

referll:!d to above. The basis of the Il:!fusal of the Court was that it would be 

contrary to Applicant's public poli~ rela ting to expropriation without 

compensatiOll of the land of white agricultural farmers (see pages 1074 and 

1079 of the record). 

16. 

The decisioo of the Tribunal (on costs). must be seen against the background 

of the facts thaI: (1) The Trealy itsetf has been ratified by Applicant; (2) In 

terms of Article 16(2) of the Treaty, "the composition powers functions 

procedures and othel related matters goveming the Tribunal, shall be 

prescribed In a Protocol which shall 'notwithstanding the provisions of Adir::1e 

22 of tills Troaty. form an integra/pan of this Treaty adopted bY the Summit." 

(my undertlnlng) . Article 22 deals wilh Protocols in respect of different areas of 

co-aperation. and their coming into force a[l(l effect Clearly the Protocol on 

the Tribunal is taken out althe ambit of Article 22 and is as effective and 

bindIng as the Treaty itself. This obviously also overrides Article 35 of the 

Protocol (on the Tribunal) wtllch requires the Protocol to be "ratified by 

signatory states in accordance with their constitutional procedures.' 
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17. 

Of further importance are the following articles: 

17. 1 Article 4 of the T [eaty; 

SADC and irs members shall act In sccordance with the following 

principles: 

a sovereign equafityof all Member States. 

b. solidarity. peace ands security: 

c. human rights, democracy end the rule of law: 

d. peaceful settlement ofdispule3. 

17.2 Article 32 of the Treaty 

Any dispute an'sing from the interpretation or application of this Treaty, 

which cannot be settled amicably, shall be referred to the Tribunal. 

17.3 ArtK:: le 14 oftha Protocol: 

The Tribunal shall have Jurisdicrion over all disputes and a/l 

applications referred to it in accordanca witt) the Treaty and this 

Protocol which relates to: 

(a) The interpretation and application of the Treaty; 

(b) The interpretatIOn, application or validity of Protocols, all 

subsidiary Instruments adopted Within the framework of the 

Community. and acts of tile Institutions of the Community_ 

17.4 Article 21 (oflhe Protocol); 

"The Tribunal shall: 

(a) Apply the Treaty, this protocoL . 
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(b) Dev6/op its own Community jurisprudence having regard to 

applicable treaties, general principles fmd rules of public 

international law and any rules end pnm::ipJes of the Law of 

Stales. 

17.5 Aniele 24(3) (of the Protacoll ' 

"Decisions and rulings of the Tn'bunal shall be final and bioong. · 

18. 

A further related matter to this Issue Is an amendment to the Protocol by: 

18.1 Repealing Article 35 thereof dealfng With ratification, 

18.2 Providing that the agreement (to amend): "Shall enter Into force on the 

dale of its adoption by Y. of all member slales· 

" 
This amendment was adopted by all the members' Heads of S1ale at Blantyre 

on 14to August 2001 , It came into operation on the 29t1l November 2002. The 

executive secretary of SADC infomled all members of SADC tI1at the 

amendment had officially comB into operation (see page 143). 

20. 

There was some argument that the amendment hEld not come into operation, 

but on Appllcani's own papers it clearly did. In any event 11 was never raised 

In Ihe papers nor mentioned in lhe opening argument, where an lhe 
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Applicant's points for argument were set out in brief. and an appUcant musl 

make out its case in the founding papers. 

21 . 

A furttler argument was that sioce it was an ex parte application. lhe 

AppDcants in that case (presently lhe Respondents) had to put the Court fully 

into the picture with all relevant facts. In particular they failed 10 adVise that 

Court of the requirements of Sectjon 27 af the Supreme Court Act, 59 of , 959, 

and Section 13 of the FSIA. Furthermore. at least Section 27 has been found 

to be imperative. It is of course also true that the Court cannot override 

provisions of a Iav.!, as it can its own rules . 

22. 

Reference· was also made to the case of Bay Loan Investment (Pty) Ltd v 

Bay View (pty) Ltd 1971 (4) SA 538 (C) where the Court held \t1at entering a 

notice of defence does not necessarily mean taking a further step and a 

Court will nat likely assume a waiver. A party relying on waiver must prove it. 

Ir reliance is placed an conduct. such conduct musl be inconsistent with the 

intention to maintain a right. It Was submitted that a waiver could only be 

inferred after an affidavit (or pleading) on the merits was filed, and no issue 

was taken with short service. It was also submitted thaI it could be raised in 

limine in Court. or course Applicant was not present in Court to raise these 

Issues amI did not do it at any other Ume. The only inference Itlen to be drawn 
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is thai a defendant/respondent does not wish to oppose the application. The 

argument on that score must then fail. 

23. 

On tI'1is issue mention must be made of an a-mail letter recently sent to me 

from the applicant's attorney's offices. In the letter it is stated tha t reference 

was made, during the hearIng . of a letter sent to the Registrar of this court, 

setting out its reasons for withdrawing its intention to defend, (Le. after having 

received legal advice), and setting oul its defences, i.a. relating to its 

immunities. This letter was now received after the judgment had been almost 

completed. There was no affidavit attaclled to it II does not seem to have 

been sent to the other parties. In court there was only scant reference to the 

possibil ity of such a letter having been sent 10 the Registrar. It was 001 

finalised, There is no evidence that the letter reached the Registrar. It was 

definitely not on the file at any stage wIlile in my possession. If any reliance rs 

to be put on It, It should have been raised in the fooooing papers, which it was 

not. Under those circumstances 00 adherence will be given to it 

24. 

The last issue on this case is the issue of the Applicant's Immunity as clalmed 

by him in terms of Section 2(1) of the FSIA. Although this is a pre-ConstrMion 

ect, it must stili be interpreted In the light of our Constitution in the sense that 

the Court must ·promote the spirit" purport an objects of the Bill of Rights 

(Section 39(2)), Section 39(1 )(b) of tile Constitution further requires the Court 

to "consfder iniemationallaw". 
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25. 

Even before the advent of our Constitution, our Coorts held tIlal there is good 

reason to believe tIlet the rule of sovereign Immunity has undergone an 

important change, and thai the old doctrine of absolute immunity has yielded 

to a restrictive doctrine. This wa.s clearly spell oot by Margo J in the case of 

Inter-Science Research and Deyelopment Services (Ply) Ltd v Repubic3 

Popular De Mocambigue 1980 (2) TPD 120 C -122 H. This change has, in 

fact been entrenched In Section <1 of the FSIA. However, by tlle same 

reasoning as set out in the abovementioned case and lhe cases referred to 

therein, il is submitted by the Respoodents that foreign immunity has also 

undergone a change in further -fields. It would seem to me thaI in the present 

case this extension should aJse be applied in relation to human rights affairs . I 

say this with spec:lfic reference to the SADC Treaty and Jts implications, In 

terms of the Treaty Itself, the Protocol on the Tribunal is part of the Treaty and 

as such becomes part of national law Furthermore, a treaty, like any other 

agreement, remains an "agreemenr. Section 3(2) of FSIA specifically 

provides for a waiver of immunity "by prior written agreemenr. Since the 

Applicant has subscribed to the Treaty. and therefore also the Protocol, then 

al leasl on a restricted interpretation of Intemationallmrnunity. it would mean 

that this Court has Jurtsdictlon over the App["lCant. This approach is further 

strengthened by the provisions of Article 6 of the Treaty which reads as 

follows: 
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"1. Mtjmbtjr states undertake to adopt adequate measures to 

promote the achievement of the objectives of SAnG, and 

shall refrain from if>k.ing any meaS(Jre likely to jeopardise 

too sustenance of its principles, the achievement of its 

obiectM!S and the implementation of the provisions of the 

Treaty, 

2. SADG and member states shall not discriminate against 

any person on gro(Jnris of gender, religion .. , .. 

3. SADC shall nof discriminate 8:fJainst any member state. 

4 Member states sh8!1 take a/l steps necessary to ensum 

the (Jnironn AApJiqation of this Treaty. 

b. Member states shall take all necessary steps to accord 

(his Treety the forclJ of national law. 

5. Member states shall co-operate with and assist 

Institutions of SADC in the performance of their duties.· 

(My emphasis.) 

Having signed Ihe Trealy and adopted it. and in view of Ihe reasoning already 

referred 10 earlier, it is not for the Applicanllo now renege on its obligation to 



' . . , 

fully import the obligations of the Treaty and the Protocol Under those 

circumstances to rt seems to me that the Applicant has clearly waived rts right 

to Immunity in terms of 1M Treaty, and/or the FSIA 

26 . 

On the facts and reasoning set out above. it is clear to me that 

26.1 The writs Issued by this Court cannot be attacked on any grounds: 

26_2 The Court granting the registration order, had the necessary jurisdiction 

and power to do so; 

26.3 The writ issued In respect of al least one of the properties of the 

Applicant, was properly obtained, in IDe sense ttlal the one property is 

not subject 10 Immunity_ However. until the writ and the order are 

served on the Applicant. which has not yet happened, Ihat writ cannot 

be executed , Thai at least is COITllTKln cause. Furthermore, since the 

Judgment of lamont J is not under attack in Ihls court , I must accept )t 

as being correct. At least that property then makes the order of Rabie J 

enforceable. 

In the ~ght of all that has gone before it is clear that alilhe applications by the 

e to be dismissed with costs lncll.Jdlng the costs of two cOl,lnsel. 

R D CLAASSEN 
Judge of lhe High Court 


